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PRESIDENTõS MESSAGE   
 

 

Greetings, 
 
I hope this finds everybody well and busy. I will keep this short. 
 
Mark your calendars for the fall conference in Portland. The dates are 
November 6,7,and 8 at the Shilo Inn. 

 
 
We are still working on the class line up and will get that information to you as soon 
as we get the details worked out.  
 

AA ..II ..II ..  IINN SSPP EECC TTOORRSSôô  
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You will not want to miss this one. I think we will have some very good classes, 
some we have never had and some subjects weôve had but that are well worth 
diving into a little deeper.  
 
Sorry this is short--Iôm in the middle of an inspection and forgot to write it last night.  
 
Things have been busy here. Iôm writing this very fast but it should be ok because I 
know some of you can read very fast! 
 
Be well everybody and plan to make it to Portland.  
 
Happy inspecting,  
 
 
Dan Huckins 
President 
American Institute of Inspectors 
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THE ELEVATOR AND THE DEATH OF A CHILD 
An analysis by Michael Casey of Casey, OõMalley Associates and Robert Pearson of the Allen Insurance Group.  

 
 
An Inspector performed an inspection on a home that contained an elevator. 
 
In his report under the ñDoors/Stairsò section the inspector wrote ñConsult contractor regarding 
remodel/installation of stair and removal of elevator. Elevator appears functioning and satisfactory 
at time of inspectionò.  Under the ñWallsò section of the report he wrote ñWall structure not plumb 
in elevator area, structure appears modified.  Consult contractor regarding repair/ remodel/ 
installation of stairs between levels and returning the laundry/bathroom to original layoutò.  In both 
sections he marked ñConsult specialistò. 
 
The elevator was made of plywood and did not have doors.  It was installed by the sellers ï with 
no permit. 
 
A short time after the buyer (a single parent) moved in, her 8 year old son was pinned between 
the floor and heating duct work as the elevator was moving.  The child died in his motherôs arms 
after she had freed him. 
 
We are not aware of any standards that require any inspection of an elevator whatsoever.  Most 
standards exclude any requirement to report on any system or component not specifically 
addressed in the standards. 
 
By mentioning that the elevator was functional at the time of the inspection we lost all ability to 
defend the claim.  It did not matter that he recommended removal of the elevator ï particularly in 
the case of a childôs death. 
 
The inspectorôs insurance company spent $100,000 in defense expenses and finally settled the 
matter for $140,000. 
 
It is unusual to have an elevator in a home and the following comment could have been used to 
protect the inspector.  Also in this particular situation the elevator installation had affected the 
integrity of the structure so a comment was necessary regarding that situation. 
 
ñThe home has an elevator.  Elevators are unique systems and are outside the scope of our 
standards of practice and it was not inspected.  We are not qualified to inspect elevators and 
recommend you have a qualified specialist contractor inspect the elevator prior to 
settlement/close of escrowò. 
 
In closing, normally we recommend being silent on systems and components that are not 
required to be inspected by the standards of practice you reference.   However, when you have a 
potentially life threatening situation, it is our recommendation you use comments like the 
preceding to protect yourself and put your client on notice to have the system evaluated ï even if 
they chose to not do so. 
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Bob Pearson is the Executive Director/Vice President of the Allen Insurance 
Group.  He began his career in home inspections in 1985 and has had three 
inspection businesses.  He has performed thousands of inspections, with an 
emphasis on commercial properties.  In 1992 he was employed by the Allen 
Insurance Group to create their home inspectors program.  He is a member of 
many inspector associations and is widely recognized as an expert on home 
inspector insurance.  
 
Bob can be contacted at bob@allenins.com 

 
Michael Casey is a partner with Casey, OôMalley Associates; a national A.M. Best recommended 
consulting firm based in San Diego.  Mike is the past Vice President and General Manager at 
Kaplan - Inspection Training Associates. He also is a past president of the California Real Estate 
Inspection Association (1994/1995) and of the American Society of Home Inspectors (ASHI) 
(2002). He is multi-code certified by the ICC and IAPMO. He is also a licensed general, plumbing 
and mechanical contractor in several states and a Virginia Certified home inspector. Besides co-
authoring several books in the Code Check series, Michael has also authored numerous books, 
and has taught home and building inspection and has an expert witness practice throughout 
North America since 1987. 
 
Michael can be contacted at mike@caseyomalleyassociates.com  
 

              
 

 
CARBON MONOXIDE POISONING 

Effective January 2010, there is likely to be an addition to the 
existing building codes requiring  CO Detectors in all newly 

built houses  and also as a condition of ownership transfer in 
any real estate transaction in California.   Some of you may 

have found improper venting  when inspecting gas - fired 

appliances.   It may be prudent to alert your clients to the 
dangers of CO poisoning.  

Winter is the time of year when the number of cases of Carbon Monoxide 

Poisoning goes up and up. Every day we read about another family that has been 

overcome by carbon monoxide, the most deadly toxin on the planet. Every year, 
as many as 40,000 people seek medic al attention in the United States as a result 

of carbon monoxide poisoning. Carbon Monoxide (ñCOò) poisoning is believed to 
be responsible for more than half of the poisoning deaths worldwide. The CDC 

(Centers for Disease Control, US Government) reports th at more than 2,500 

Americans die each year from carbon monoxide damage.  

Symptoms of CO Poisoning:  Exposure to carbon monoxide can result in a 
variety of symptoms from headaches, weakness, lethargy, nausea, confusion, 

disorientation and seizure to fatality.  The symptoms are often mistaken for flu or 

mailto:bob@allenins.com
mailto:mike@caseyomalleyassociates.com
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food poisoning. Persons with existing heart conditions may experience increased 

chest pain.  

Winter Warning:  The winter is a particularly significant time for such exposure, 
as it is the time that furnaces and boi lers are running overtime, to keep our 

homes warm. As the symptoms described above mimic so many other conditions, 

particularly flu, Emergency Room doctors may not properly diagnose this 
condition in its early stages and it may not even be considered in ca rdiac cases 

where it was the primary cause.  

Education and awareness about the dangers of carbon monoxide poisoning are 

vital. The Partnership for Clean Indoor Air estimates that 2 billion people 
worldwide are at risk and that 1.6 million premature deaths o ccur worldwide 

yearly, mainly among women and children, due to the use of biomass fuels 
indoors for heating and cooking.  

Carbon monoxide poisoning can occur in any situation where a person is exposed 
to an incomplete burning of fossil fuel. Thus, automobil e exhaust, defective 

furnaces or heaters, house fires, wood -burning stoves, and propane - fueled 

equipment such as portable camping stoves can cause CO poisoning. Other 
engines which can create dangerous CO include forklifts, portable generators, and 

gasolin e-powered tools such as high -pressure washers, concrete cutting saws, 
power trowels, floor buffers, and welders. These poisonings occur most often 

when this type of equipment is used in buildings or semi -enclosed spaces.  

CO Detectors in the home are the b est defense against possible CO poisoning.  

               

 
 

THE UN-COMFORT ZONE  with Robert Wilson     

 

    

                                              Thrown into the Driverôs Seat 

 

On June 29, 1863, a 23 year old First Lieutenant received an unexpected promotion.  The 

freckle faced, strawberry blonde, who graduated at the bottom of his class at West Point, was 

elevated directly to the rank of Brigadier General in the Union Army. He completely skipped 

over the traditional ranks in between of Captain, Major, and Colonel.  As you can imagine 

such a promotion was met with skepticism, dismay, and envy by his former peers and superiors.  

Especially at a time when the South was winning against the North during the American Civil War.   

 

Major General Alfred Pleasonton, who promoted the boy, saw his gamble put to the test just four days 

later in the Battle of Gettysburg.  The young general was put in charge of the Michigan Cavalry and 

tasked with keeping Confederate General Jeb Stuart from attacking the Union Armyôs rear.  
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Was he up to the task?  Could he keep that dubious star on his shoulder that so many wanted removed?  

Motivated by the desire to prove himself, George Armstrong Custer, his gleaming saber outstretched in 

front of him, led the cavalry charge and held the Union line.  His successful leadership served as a crucial 

contribution to the battle that was the turning point in the North winning the war. 

 

When leadership is thrust upon us, many of us are motivated to rise to the occasion.  Sometimes, however, 

leadership must rise in a vacuum.  What motivates us to become leaders when there are none? 

 

A few years ago, five friends and I went white water rafting for the very first time.  We went on the upper 

Ocoee River in Tennessee where the rapids are rated Class Four.  Not exactly the best choice for 

beginners, but we had a competent guide, who gave us plenty of instructions on when and how to paddle.  

He was so good that we were the only rafters in a group of ten rafts that did not capsize and get soaked.   

 

Then halfway through our trip, we went over a small waterfall.  When our rubber raft hit the bottom it 

bent in the middle and folded up like a book.  When it sprung back apart our guide was catapulted from 

the boat and landed several feet behind us. As our leaderless raft sped forward, getting further and further 

away from our guide, five of us thought, ñUh, oh, what are we going to do!ò Before we could panic, my 

friend Bill started barking commands, ñLeft side four strokes! Right side two strokes!ò  With great relief 

we followed his orders and within minutes he had us safely out of the rushing white water and into the 

calmer water by the river bank where our guide was able to catch up to us. 

 

A leadership role can jump start motivation. When you have the responsibility of guiding others, it forces 

you to guide yourself first.  I have found that volunteering for leadership roles at work and for non-profit 

organizations to be self-motivating.  Back in the early 1990's, I had a particularly bad year. My mother 

passed away, a business venture failed, and I had a falling out with my best friend.  Needless to say, I was 

in a funk, and seriously needed something to move me out it.  Thatôs when I learned that my community 

association needed a new President.  It was a huge job with a two year commitment that required fund 

raising, event planning, managing several committees, and supervising dozens of volunteers.  It consumed 

tons of my time, but it also taught me that I could do more in a day than I ever knew.  During that same 

two year period, I launched two new businesses both of which became success stories. 

 

As a manager, you can motivate your employees (or your volunteers) by giving them a mantle of 

leadership.  Suddenly he or she will no longer be just another disaffected cog in the wheel.  But with a 

position of responsibility, those persons will be empowered to do more and be more.  Sure, it may require 

a greater effort on your part, but you will challenge their minds, expand their abilities, and imbue them 

with a sense of accomplishment.   

 

 
Robert Evans Wilson, Jr. is a motivational speaker and humorist.  He works with companies that want to be more 

competitive and with people who want to think like innovators.  For more information on Robert's programs please visit 

www.jumpstartyourmeeting.com. 

  

 

               

 
 
 

 

http://www.jumpstartyourmeeting.com/
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AVOIDING SMALL CLAIMS 
By  Gregory Pyfrom 

 

 

 

You have heard someone from time to time say; ñIf I have heard ñthatò once I have 

heard it 100 times.ò  The question to ask is ñif this is true why hasnôt he done 

something about it?ò  This leads us to the article which is before you.  How do I 

avoid going to Small Claims Court?  The answer should be found in your contract.   

 

Like many of us the law and its application seems inconsistent.  It is!  When you go to Small 

Claims Court you see person after person telling a rehearsed story to justify a position that may or 

may not be appropriate or for that matter accurate.  The problem is that you are now in Small 
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Claims Court.  There is a judge pro-tem (attorney acting as a judge) hearing the matter who either 

does not know your industry and Standards of Practice, does not care to learn, does not understand 

the issues before the Court or all of the above. What do you do?  Make sure you have a plan to 

avoid being in this situation in the first place.  If you go to Small Claims you may win only to have 

the other side appeal and you lose an additional half day of work. Further, most Small Claims 

Courts allow parties to bring lawyers to argue for their clients at the appellate level. On the other 

hand if you lose you must take another morning off work and may lose again.  In short, donôt be 

there.  

 

Now comes the hard part--how do I avoid Small Claims Court?  This is not as hard as it sounds. 

First, have a contract that calls for binding arbitration.  For years I have suggested that binding 

arbitration provisions in your written home inspection contract are a necessity.  I have modified the 

standard binding arbitration paragraph for your protection. My proposed binding arbitration clause 

is enclosed below.  

 

BINDING ARBITRATION AGREEMENT CLAUSE :  The parties to this agreement 

understand that it is in the best interests of all parties to resolve all differences now and in the 

future by binding arbitration.  The parties voluntarily agree to give up his/her/their right(s) 

to trial by jury or judge and the right to punitive damages by selecting the benefits of binding 

arbitration vs . trial.  It is therefore understood and agreed that neither side will be allowed a 

judge and jury trial or the rights to punitive damages whether brought by complaint or cross 

complaint. The parties to this agreement pursuant to this provision agree that all notices of 

binding arbitration must be served in writing, return receipt requested, allowing 30 days to 

respond. Failure to do tender notice return receipt request of binding arbitration before 

instituting litigation terminates all rights of the ñdefaultingò party to demand or receive legal 

fees and costs of any type in this action even if said moving party (plaintiff or defendant) is 

found to be the prevailing party.  The matter shall be submitted to a retired Superior Court 

Judge or judge pro tem (hearing officer) approved by both parties with that hearing officer 

having  the same power and authority as a judge including but not limited to discovery. The 

ñhearing officerò must have experience and knowledge of the Home Inspection Industry. 
 

First, the binding arbitration clause (agreement) is in writing and part of a contract that must be 

signed by both sides to have any validity.  Second, the agreement must show that each side to the 

transaction (client and inspector) have both received and given up substantial rights (trial by jury or 

judge) thereby creating ñmutualityò between the two contracting parties.  Third, the parties have 

mutually given up the right to obtain punitive damages whether by complaint or cross complaint 

against the other party to the transaction.  Fourth, all notices both demanding and responding to 

binding arbitration must be sent return receipt requested. Fifth, each side agrees that should 

either party not comply there is a loss of prevailing party attorney fees to the party that fails to 

comply.   

 

What this means to you ñin Englishò is that this paragraph not only sets forth by written contract 

that Small Claims Court cannot hear your action but the Small Claims Court does not have 

jurisdiction to rule over issues arising from the subject contract.  As such the importance of the 

home inspection contract not only supports your position in avoiding Small Claims Court but also 

prohibits small claims from exercising any jurisdiction over your case.  Saying it differently both 

parties to the written contract have terminated any right of the Small Claims Court from hearing 
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the action at all. 

 

You receive a notice from the Small Claims Court stating that you are being sued by your client.  

You contact your client and explain that the contract expressly terminates all rights of the Small 

Claims Court to hear this action.  Your client tells you to take a long run off a short pier.  What do 

you do? 

 

The first thing you do is write the client stating that Small Claims has no jurisdiction to hear the 

case.  Include the home inspection contract signed by the client.  In that letter advise the client that 

he/she agreed to binding arbitration.  Give the client the name, address and phone number of the 

local arbitration office.  Send a copy of your contract and factual issues of your case to the 

arbitration office ñccò to the client.  Make sure the client also sees that you sent the same letter and 

documents to the Small Claims supervisor at the court where this matter was to be heard.  Why is 

this important?  If the Small Claims supervisor reads your letter and contract that supervisor may, 

on his/her own, take the small claims hearing off calendar.  Remember, the Small Claims Court is 

for persons who have a limited remedy at law, do not want to hire a law firm, and have a claim 

which is less than the maximum amount allowed by jurisdiction. 

 

Your next step is obvious.  Contact the local arbitration office with your binding arbitration 

contract.  The arbitration office will send out a form to both you and your client explaining the 

process and advising both of you as to the costs associated with binding arbitration.  When the 

client receives a notice that he/she/they must pay for the binding arbitration program more than 

half of the clients will not proceed forward.  When the client learns that the binding arbitration has 

limitations, rules of evidence, and rules of procedures the client will become even more confused.  

Remember, pursuant to your written home inspection contract Small Claims is not an option for the 

client. Filing a law suit necessitates the retention of a lawyer and the costs associated with a lawyer 

who the client does not want to incur.   

 

1. What if the client refuses to take the small claims off calendar?  This is what you do: 

  Appear early at the Small Claims office and ask to speak to the clerk of the court.  Have a 

copy of your contract.  Highlight the binding arbitration provision.  Object to the hearing of 

your matter at Small Claims. If the clerk agrees the Small Claims matter is off calendar. 

 

2. Assume you did that and the clerk says you must appear.  The clerk will ask you to sign a 

stipulation to allow a non-judge (judge pro-tem) or commissioner to hear your matter.  

Refuse and demand to have a real judge hear your matter.  Without a 

stipulation by both sides, neither the non-judge (judge pro tem) nor 

commission can hear your case.  Again advise the clerk that you have a 

binding arbitration contract and the court has no jurisdiction to hear this 

case. The clerk will now listen to what you are saying.  A trial judge has 

much too many things to do to hear a Small Claims action.  At this point the 

clerk may dismiss the Small Claims action. 

 

 

3. What do you do if the clerk says she/he is sending you to see a judge?  This is exactly what 

you wanted.  The judge does not want to hear your case.  The judge is looking for a legal 

reason to get rid of the case.  You give the judge what he wants to hear: A good reason. 
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When the court calls the case, you object to the court hearing the case.  The judge will ask 

you what grounds you have to object.  Tell him/her: You have a signed written contract that 

mandates binding arbitration between the parties, you have made that demand upon the 

client and the client refuses.  The court will ask to see the contract.  The court will read the 

contract and conclude that he lacks the ñjurisdiction (power)ò to hear and decide this issue.  

He will then dismiss the case. 

 

This is but one example of how you can avoid going to small claims court and have you matter 

heard by binding arbitration.  Recently a client brought such a case to me when the client refused to 

give up their right to small claims.  I placed a call to the client and we discussed the issue.  When I 

told the client that if they did not go to binding arbitration I would file a motion in the Superior 

Court to have the case transferred and they must retain an attorney.  In the alternative they could go 

to binding arbitration where they would be given the chance to tell their side of the story.  I 

informed them that at small claims court they would not be given the opportunity to tell their side 

of the story.  They immediately agreed and took the small claims matter off calendar.  The client 

and the home inspector are going to binding arbitration.  At binding arbitration the client has 1 

chance in 30 to win.   

 

Keep this in mind when you draft your home inspection contract and your client still sues you in 

small claims court.  If you have any questions about this article bring the article to the next 

conference and we can discuss the article and your thoughts.  

 

In another article I will address more specific issues of the home inspection contract. I would 

appreciate any comment you may want to make, favorable or not.  You can reach me at 

greg@pyfromlaw.net. 

               

 

INSPECTION NIGHTMARES 
 

 

                
 

                      Stack ôem Up                             This Design is All Wet! 
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TECH BIT 
By Gregg Marshall 

 

 

 

MAIL MERGE EMAILS  

If you use Outlook, did you know you can use Word to do mail merge to create 

custom emails to a group of people?  If not you should check out this Microsoft 

web page:  http://office.microsoft.com/en-us/word/HA011464811033.aspx 

MAPILabs (http://www.mapilab.com/) can take that great feature and make it even more powerful.  They 

have an inexpensive ($24) Word/Outlook add-on that ñfixesò two huge Word merge to email limitations. 

Word merge to email wonôt let you have attachments.  In the past my way around this was to put Outlook 

into ñwork offlineò mode, do the merge, open all the messages in my outbox and manually (or using a 

macro) attach the file or files, and then switch back to online mode to send the messages. 

With Mail Merge Toolkit, I can now select to merge to the toolkit which lets me attach the files right at the 

time of merging. 

The other limitation Mail Merge Toolkit ñfixesò is I can now do merge substitutions in the subject line of 

the email, letting me personalize an email more.  Either of these two limitations make Mail Merge Toolkit 

worth every penny; of course it has other features too. 

Another related MAPILabs add-on that is inexpensive (also $24) is Send Personally. 

If you want to send the same email to a bunch of people, you can stick all their email addresses in the TO 

field.  That really makes some people made since it discloses their email addresses to other recipients (want 

to see how mad, just do that to a large group of journalists, youôll get flamed in public as they reply all to 

tell you how stupid you are). 

The alternative is to send that email to yourself and use the BCC for the list.  But many spam filters assume 

that BCC sent emails are spam, so some of your recipients wonôt get that party invitation. 

Send Personally adds a button to your Outlook next to the send button.  If you click the Send Personally 

button, it takes the long list of emails in the TO field and sends the email to each one as if you had done it 

individually.  You can even do some limited data merging without resorting to doing a full scale Word 

merge. 

MAPILabs has other Outlook add-ons that Iôll write about later. 

 

If Google can find information in 6 billion web pages, your hard drive is a piece of cake. 
Gregg Marshall, CPMR, CSP, is a speaker, author and consultant. He can be reached by e-mail at 

gmarshall@repconnection.com, or visit his website at http://www.repconnection.com 

                 
 
 
 

http://office.microsoft.com/en-us/word/HA011464811033.aspx
http://www.mapilab.com/
http://www.repconnection.com/
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ARE YOU A GOOD LEADER? 

 

 
 

 

 
 
 
 
NOMINATIONS ARE JUST AROUND THE CORNER FOR NEXT YEARõS BOARD. 

 
 

 
 

 


